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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED FEB 0 8 2003

Emmett Cash III and

Californians for Change f'k/a Californians for Obama c/o Emmett Cash III
3378 Waut 83" Street

Apartmost D

Inglewood, CA 90305

RE: MUR 5951 (Californians for Change)

Dear Mr. Cash:

On November 8, 2007, the Federal Election Commission notified you and Californians
for Change, formerly known as Californians for Obama, ("Committee”) of a complaint alleging
violations of certain sections of the Federal Election Campaign Act of 1971, as amended ("the
Act"). A copy of the complaint was forweaded tb you st that time.

Upen further review of the allegations contained in the somplaint, and information
providad by you, the Commistion, bn Dacemtrer 3, 2008, found that thore is reason to balieve
you violated 2 U.S.C. § 441h(b), a psovision the Act. The Coramisaion alao found that there is
reason to believe the Committee violated 2 U.S.C. §§ 432(e)X(4), 441d(a), and 441h(b). The
Factual and Legal Analyses, which formed a basis for the Commission's findings, are attached for
yaar information.

You may submit any factual or legal materials that you believe are relevant to the
Commission's consideratioh of this mmtter. Statements should be submitted under oath. |

|
| In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.

Please note that you have a legal obligation to preserve all documents, records and
materials relating to this matter until such time as you are notified that the Commission has
closed its file in this matter. See 18 U.S.C. § 1519.

You may nonsult with an atterugy and bave ap atiomey aasist you in the prepamtion of
your responses to this order and subpoena, as well as the Factual and Legal Analyses. If you
intend to be ropresented by counsel, please advise the Cemmisaion by completing the enclosed
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form stating the name, address, and telephone number of such counsel, and authorizing such
counsel to szoeive any notification or other communicatioar from thie Conmission.

If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. Sen 11 C.F.R. § 111.18(d). Upaa recsipt of the request, the Offiee of the Gemoral
Counsel will make recommendations to the Commission either proposing a» agreement in

' settlement of the matter or recommending decliping that pre-prabable cause congiliation be

pursued. The Office of the General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will mot entertain requests for pre-probable cause conciliation atter
briefh on probable eause have bevn mailed % the respendent.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the duc date of the response and specific good cause must be
demonstrated. In addition, the Office of the Gerrwal Counsel asdinarily will not give axtansiona
beyand 20 days.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A), unless you notify the Commission in writing that you wish the investigation to
be made public. '

If you have any questions, please cantact Kagey Morgenheim, the attorney assigned to
this matter, at (202) 694-1650.

On behalf of the Commission,

Steven T. Walther
Chairman

Enclosures

Factual and Legal Analyses
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
MUR 5951

Respondent: Emmett Cash III
L I UCTION

This mmatter involves allegations that Californians for Change f/k/a Californians for
Obama (“CFO” or “Coramittee”), an umsuthoriaed cacmittee, 301d Ercanest Cash III (“Cash”),
CFO’s Chairnan, misrepresmated the Commitice as being affilinted with Presidential condidate
Barack Obama and operated in a fraudulent manner. Specifically, the complaint by Ercell
Hoffman alleges that she paid $2,423.76 to attend the CFO-sponsored “Women of Power Cruise™
and that the cruise was cancelled but her money has not yet been refunded. A press article prior
to the complaint quoted the Complainant: “It’s called Californians for Obama. ... I thought they
were representatives of Obama.” See Carla Marinucci, Fundraiser Cashes In — Obama Gets
Zero, San Francisco Chronicle, July 25, 2007. The complaint alleges that CFO’s and Cash’s
actions constitute fraud. |

Cash filed a shert response asserting that he, “alomy with others formrell the committee for
tha puthose of supporting SmtorObamundhisﬁm for the Presidency” and that “{t]he

committee operatall under FEC rules.™

! The Marimucci article describes Cash's reported ventures in the past including serving as national chair of “Citizens
for Powell,” to draft Colin Powell for President, and as national coordinator for “Perot Voters,” a group supporting the
presidential campaign of Ross Perot. A committee titled “Citizens for Powell” registered with the Commission as an

unsuthorized single candidate committee in 1995 with an Ohio sddress, but never filed any disclosure reports and was
administratively terminated by the Commission in 2000. California state records show that Cash registered “Citizens

for Powell California Committee™ in 1995 but no other information.
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Factual and Legal Analysis
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Although the Committee website includes a statement that CFO is an “Independent
committee,” the available information suggests a possible violation of the prohibition on
fraudulent solicitation in the Federal Election Campaign Act of 1971, as amended (“the Act”).
See2 U.S.C. § 441h(b). Accordingly, the Commission finds there is reason to believe that
Emmett Cash Il has violated the Act in this matter.

II. FACTUAL AND LEGAL ANALYSIS

A.  FactwalSummary

Although the complaint and response provide little information regarding Cash’s and
CFO’s activity, publicly available information such as CFO's website, the Committee’s
disclosure reports, and press reports provide a partial picture. CFO filed a Statement of
Organization with the Commission on December 12, 2006, identifying itself as an unauthorized
single candidate committee and identifying that candidate as Barack Obama.? CFO also
launched a website, with a banner consisting of a picture of Sen. Obama and the words
“Californians for Obama” in front of an American flag motif. See
http://www californiansforobams com.*

? The Commission’s regulations define “single candidate committee™ as 8 political committee other than a principal
campaign committee which reakes pr recsives contributions or makes expenditures on behalf of only one candidate.
11 CF.R. § 100.5(eX2).

) mmﬁdmmofCPO|webamducribed&eCmmeumumbdnﬁSmOhmuamwmﬂ

mwebthmexMVemofGOmﬂu mhmmdm-“\%—oﬂow
," & fashion show, a telethon, and the formation of 25 occupation/profession-based committees with the goal of

wnmq]pom X is unolewr how man of CBO's advertisell sollvitics sl ovents scteally took piice. For

exansple, the January 30, 2007 mecting in Bakersficld, California is confirmed by & press article. See Jason Kotowski,

Maenting hnld fox Oostn ssvpurters, Bakessficld com, Jsnuary 30, 207, ssibble at

hitmaliwem by tontrast, the “Women of Power Couise,” scheduled for

Sep¥mber 21-24, 2007, aewer took placs.
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Factual and Legal Analysis
Emmett Caih Il

CFQ’s website contains a “Contribute” page which states:

Contributions are not tax-deductible. Charges will appear as Contributions on your

credit card statement. “Califorrinns fan Okarce” is 8 Independent [sic] coramiiten to

elect Qbama and is registered with the Federal Election Cammission -

Emmett Cash, IIl
This is the only disclaimer on CFO’s website.*

Two other areas of CRO's website that solicit contributions are pages devoted to
“Campaign Mamoreiilia” nd the “Wemen of Power Cruise.” The “Caiaprign Memmrabilia”
pages sall “Obamsz 08" xerd CFO bumper stickers, t-shirts and so farth. The “Women of Power
Cruise” is descsibed as a three-day cruise providing an opportunity to network “[w]ith over 2,000
energized women.” Nineteen “[i]nvited speakers and panelists” are listed, including Eartha Kitt,
U.S. Representative Diane Watson and Maya Angelou. The cruise reservation form offers
several levels of accommodations, from “Mate’s 4™ for $400 to “Captain’s Suite” for $2,300, and
instructs participants to “add Taxes and Fees of $123.76 to the total amount due (custom fecs,

govemment fees, immigration tax, gratuities).”

¢ Some earlier versions of CFO’ lwhmmmmﬂnnmelmmbdngw“mmof

5 Neither the “Campaign Memorabilia” nor the “Women of Power Cruise” pages specify that psyments to CFO are
political contributions, although CFO disclosed as s contribution the receipt of Complainant’s $2,423.76 payment for
the cruise. See 11 C.F.R. § 100.53 (the entire amount paid to attend a fundraiser or other political event and the entire
amount paid as the purchase price for a fundraising item sold by a political committee is a contribution). X addition,
no disclatter is included on tiiese pages of CFO’s website. Instead, on the first “Women of Power Cruise” page, CFO
lists its “Federal Election Commission ID# C0043892," CFO's actual FEC committee ID is C00430892, which
sppears elsewhere on CFO’s website.



120448312466

10
11
12
13
14
15
16
17
18
19

21

23

MUR 5951 4
Factual and Legal Analysis
Emmett Cash IIl

CFO also solicited contributions through its “Internet Telethon.™ The telethon, which
featured various entertainers, began with screen text “Emmett Cash IIl and New World Motion
Pictures Studios Presents...” and then a picture of Sen. Obama with his name, followed by an
overlay of text, “Californians for Obama ... the first Internet "Telethon.”” When the first
speaker welcomes viewers to “the presidential eiection carpaign telethon for Barack Obama,” a
barseer contits a similar picture of Sext. Obams along with the phrase “Obanse 08.” Cash
inhaduces himself as “State Chaisman for Californians for Obama™ and states that he has
“acepted this position very gladly” in light of Sen. Ohama’s positive qualities. Speakers
including Cash repeatedly ask viewers to go to CFO’s website to contribute up to $2,300:

s “[S]o you will be able to participate and give generously because this is such a
snormunental event 08 Obama 88" [sic];

* “You can play a najos sele in nsaking sure Banck Qhamm becotnes Prasidant in 2008.
Just by your cinor coatribution one dollar, five, ten, one thousand it matters not what
you send .... Go to www.californiansforobama.com right now;”

= ‘“{S]end what you can; the success of the campaign i in your hands;”

= *“Obanm is a great candidate and he can’t make it unless ‘we get your support;”

*  Viewers’ “Relp md support” is asked %z, inchling “walking ow procincts, pussing
out literature, helping to address envelopes;”

s “[I]f you can’t make a contribution, you can go to the campaign office and volunteer”;
and

¢ According to CFO's website, the telethon was to take place on March 25, 2007. According to the text at the start of
lvﬂooofdnmhm.hnbﬁonmmt"onmnmdwl 2007 The video may be viewed at

7 Emmett Cash I11 is president of New World Motion Picture Studios, a California corporstion whose status is
“suspended”™ according to the California Secretary of State website.
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Factual and Legal Analysis
Emmett Cash II1

¢ “The primary is in February next year; we are going to need millions of dollars to
make a differeneer™

A window into CFO’s activities is also possible through its disclosure reports. In
July 2007, CFO filed a Mid Year Report disclosing receipts of $9,683.37® and disbursements of
$8,147.30. None of CFO’s spending is in the form of contributious or independent expenditures
in support of Sen. Obama. By far fire lergest recigient of CFO pryments wus Cash, wil reecived
a tatal of $3,155.04, mestly far “gas” st “salary.” CFO aln disclosed payments totaking
$887.23 to Durkee & Associates, thg firm of Cemmittee treasurer Kinds Dugkas, for
*“Accounting,” and payments apparently related to fundraising, such as $336.75 to Precision of
Iowa, a telemarketing firm, for “fundraising fee,” and $511.00 to the U.S. Postal Service for
postage and stamps. These latter two disbursements suggest that CFO conducted telemarketing
and direct mail; Cash confirmed the direct mail activity in press accounts. See infra. The
Committee later disclosed a $480.00 independent expenditure in support of Barack Obama on
July 13, 2007, its sole disbursement in support of the candidate.

Shortly after the Committee filed its 2007 Mid Year Meport, press accounts reported:
»  Sen. Obarm’s presidential canzpaign asked CFO to clese oporatious;

® Several celebritics mivestised as attexxling CFO’s “Womm of Bower Camise™ hind mever been
contacted in connection with attending the event;

= Cash asserted that he never claimed his efforts were official or beneficial to Sen. Obama’s
campaign, and that his web site and literature specify that CFO is an independent committee;
and

® Cash acknowledged that none of CFO’s money went directly to Sen. Obama’s official
campaign, But assetzod that he contributed to Sen. Obama’s presidential campaign by urging

* This entire amount was in the form of contributions except for a $100.00 loan from the Committee treasurer, Kinde
Durkee.
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Factual and Legal Analysis
Emmett Cash IIl

contributors to write checks, by sending out mail advertisements, and helping to push for
voter registratien.

= (Cash is quoted that his only aim was “to raise money to cover the expenses of what [we’re]
doing ... it does take a little bit to run up and down the state and to carry people with you.”
CFO, according to Cash, had only ane goal: “We want a part of this great man, too.”

See Carla Marinucci, Fundraiser Cashes In - Obama Gets Zero, San Francisco Chronicle,

July 25, 2007.

Shortly after this press attention, and the request from the Obama campaign, the
Committee changed ita name to Californians for Change and lergely suspended operations.’

On August 10, 2007, Cash wrote to the Complainant regarding the cancellation of the
“Women of Power Cruise,” stating that the Complainant’s $2,423.76 paid toward the event “will
be returned within a short period of time.” Several weeks later, by letter dated September 25,
2007, the Complainant asked Cash for a refund of her money. On the Committee’s 2007 Year
End Report, it disclosed a debt of $2,423.76 to Complainant for the refund of her contribution
along with refund debts to threc other contributors in the amount of $100 each.'’

B.  Legal Apalvsls

Section 441h(b) of the Act provides titat mo person shall (1) fraudalently misvepresent the

person as speaking, writing, sr nthwwise acting for or on behalf of any candidate or political

* On August 9, 2007, CFO amended its Statement of Organization to change its name to Californians for Change and
identify itself as a committee supporting/opposing more than one Federal candidate. The Committee disclosed total
2007 receipts of $10,583.76 and disburecments of $10,517.44. The Comumittes’s $480.00 independentetpenditure in
support of Barack Obama, its only spending on independent expenditures or contributions, represented only 4.6% of
the Commiittee’s overall spending.

 The Committee also disclosbd a dest of $5,430.97 to Didice & Asseolans for "Acveulting Services.” The
Commsiltee’s receigss comeisind of a singiv $200 cooibndion and a $109 bart iem Cash. The Commities's
disbhociements of $2,370.14 indluded 840§ .29 ia Esumett Cash III fbr gas and fisad, 5345.44 to variown eendom i« ppe
and faod, §525.30 foor telephone, $155.37 for wabsite descigm, sud five conteisstioz rofunds of $100.00 each.
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party or employee or agent thereof for the purpose of soliciting contributions or donations; or (2)
willfully and knowingly participate in or conspire to participate in any plan, scheme or design to
violate paragraph (1). Seeaiso 11 CFR. § 110.16."

To violate section 441h, the Act requires that the violator had the intent to deceive, but
does not require that the violator sustain all elements of common law Faud. *Unlike common

law fraudulmt misrepresontation, sustien 4411 gives rise lo ne tort action...” and therefore, proof

of justifieble raliance and damages ia not necoasery. See Explanation and Juetifiontion of

11 C.FR. § 110.16, 67 Fed. Reeg. 76,962, 76,969 (Dec. 13, 2002); Neder v. United States, 527
U.S. 1, 24-25 (1999) (citing United States v. Stewart, 872 F.2d 957, 960 (10™ Cir. 1989)).

Further, courts have held that even absent an express misrepresentation, a scheme devised with

! Section 441h(b) was added to the Act by the Bipartisan Campaign Reform Act of 2002 (“BCRA™) and was
intended to address the Commission's inability under the pre-BCRA statute to pursue enforcement actions against
persons and organizations not associated with a candidate who engage in fraudulent solicitation of funds. See
2U.S.C. § 441h (2000); Explanation and Justification of 11 C.F.R. § 110.16, 67 Fed. Reg. 76,962, 76,969 (Dec. 13,
2002). In emactitig section 44 1h(h), Comyress cited lae Commnission's inahility usder then-ssotion 44 1h to fake
aciich agaitst orgunizesions frandalnatly anlicitiny funds by poting &2 politicel somseittees or anndidatay:

[TThe Federal Election Commission regorts soceiving a numbar of eomplaists that people bave
fraudulently raised donations by posing as political epmmittees ot candidstes and that the current law
does not allow the Commission to pursue such cases....

Cleatly, one can see the potential for harm to citizens who are targeted in such frandulent schemes.
Unfortumsly, ttw Federal Blsofion Carpaign Act dese not gt wpecific satilority (b the Redinil
Election Cammisnics ny innsstigess this tys of activity, mer dwes it sporifimily prolibit pessoos
frose fesudnianely solivitislg contiations. The ERC bhs askad Congress to remedy this, and the
amendment I offer today is in response to this request. This amendment makes it illegal to
fraudulently misrepresent any candidats or political party or party employee in saliciting
contributions or donstions.

147 Cong. Rec. 5035 (2001) (Statement of Sen. Nelson). The limited legislative history of section 44 11(b) indicates
that Congress ittended the prohibition on fraudulent solicitation to apply to any entity that Baudulemly raises
donations by posing as a poZtical corzmiitee-cr candiiate, or pardicipates in & scheme intisided v Enudalemtiy raise
donations by pusing s a politisal sesmmitie or ce=didiws. Skeid See aiso Madewc! Blvctior Commiiszion Annual
Reports for 2001 at 39 wad for 1979 at 5748 (recommending that Congress amend section 441h to prohibit
fraudulent solicitation because contributions that people believed were going for the benefit of the candidate were
diverted fiss other purpesss, lmsming byth the esarididates and the conivibnirars).
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Factual and Legal Analysis
Emrelt Cash III

the intent to defraud is still fraud if it was reasonably calculated to deceive persons of ordinary

prudence and comprehension. See United States v. Thomas, 377 F.3d 232, 241-43 (2d Cir.

2004), citing Silverman v. United States, 213 F.2d 405 (5" Cir. 1954).

Although one portion of the website characterizes CFO as an “Independent” committee,

and its FEC disclosure reporting indicates thut it is an umauthorized committee, the totality of

cirtumtinces suggess lhat Cash ami CFO copesssnied the Conani®tu in £ mmmser thus would

lcad a reasunable persan to tkahk that thay wore soliciting esmtribugions an bahalf af Sen. Ghanma,

CFO’s use of the name “Qbama” is its name is not by itself dispositive, but taken togather with

other factors discussed below, the use of “Obama” in the Cammittee’s name likely led reasonable

people to believe that CFO was acting on behalf of Sen. O

The use of the candidate’s picture and the phrase ““Obama 08" without a proper
uisclainox that CFO was not authorizad by any sandidwie;

Complairant’s repcstad romark, “k’s salled Catiforniasz for Obama. ... I timught they
were representstives of Obama™;

The solicitation of contributions using phrases such as “the success of the campaign is in
your hands” and “he can’t make it unless we get your support,” implying that the
contributor is giving to Sex. Obama’s campaign;

CFO’s telethon is introdused as “the prewidential ¢lwetion campaign tdltiivom for Bamack
Obasas™;

Cash’s statement that he “accepted th[e] position” of State Chairman of CFO, implying
that lve was askid ta do so, presumably by San. Obama or his agents;

The scale and scope of CFO’s advertised activities, such as needing “millions of dollars
to make a difference” regarding the primary election, forming 25 statewide groups to

2 Compare MUR 9551 with KfUR 5889 MRepabliears for Trauner), a revent case in which an sarstixrized
committee impermissibly used the name of a candidate in its name and failed to state in advertisement disclaimers
whether they were autharized by any condidate, the Commisninn did not find reasan to believe that respondente
violated section 441h(b). In that matter, Trauner was the Democratic candidate in the election; thus, potentiil
ummmuﬂﬂnlybmbymmm“nm s authorized cormmittee.
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Factual and Legal Analysis
Emmett Cash IlI

formulate policies, asking for help in “walking our precincts, passing out literature,” and
the mentton of a “«sampaign office,” sopggests an officinl stutewdde candidabr campaign;

= The sale of “Campaign Memorabilia” including “Obama 08" items; and

® The solicitation of contributions up to a maximum of $2,300, which is the 2008 election
cycle limit on contributions to authorized candidate committees, see 2 U.S.C.
§ 441a(a)(1)(A), making no mention of the aggregation of contributions to CFO and

contributions to Sen. Obama’s authorized presidential committee pursuant to 11 C.F.R.
§ 110.1¢h).

Whetlrer or not these statements and actions rise to the level of express misrepresentation,
the Commissien halieves they wers raasorably caiculated to deceive persons of ardinary
prudence and comprehension and so they appear to satisfy the fraudulant solicitation standard in
section 441h(b).!* See United States v. Thomas, 377 F.3d at 241-43.

In sum, as the available information suggests that Cash and CFO may have fraudulently
misrepresented themselves as acting on behalf of Sen. Obama for the purpose of soliciting
contributions, there is reason to believe that Emmett Cash III violated 2 U.S.C. § 441h(b) by
willfully and knowingly participating in, or conspiring to participate in, a plan, scheme or design

to engage in fraudulent solicitation."*

1 The available information regarding frsudulent solicitation in MUR 5951 differs from some of the other section
441h(b) cases where the entities were completely fictitious and the persons responsible hid their identities. See, e.g.,
MUR 5384 (Never Stop Dreaming) (individuals misrepresented the entity as acting on behalf of Gephardt for
President in comection with the planning of a fundraiser for the purpose of soliciting funds), MUR 5385
(Groundswell PAC) (“PAC” that was not a registered committee and not authorized by Gephardt Committee mailed
a fundraising letter asking for contributions thet wosld be used for grassroats efforts to help Gephardt win the
Democratic nomination and the Presidency), and MUR 5443 (www.johnfkerry-2004.com) (website frandulently
solicited contrfbutions by passing itself off as a website authorized by Jolin Kezry for President, Inc.).

W The Commission Has etnphasized its interition to enforce the Act’s prohibition on fréaditlent misrepresenmation. In
MUR 5589 (Tuckms), & fourCommasiowe: StAnnmmt ofReasans (“SOR™) mowd that “§ 4411 violations are
among the 1nst egregions temgmesisns of aur Act.™ MUR 5048 SOR at 2. This SOR ums “intend[ed] to put the
reguiated comnmmnity oa netien thilt allejstions eoncerning § 44 1h violations will be taken very seriously and they
will be a top Comumission cifomement peiority.” /d. af 3.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
MUR 5951

Respondents: Californians for Change f/k/a Californians for Obama and Kinde Durkee,
in her official capacity as treasurer

L. INTRODUCTION

This meatter involves allegations that Californians for Change f/k/a Californians for
Obama (“CFO” or “Committee™), an unauthorized cememittee, misroprensnisd itself ze being
affiliated with Presidential candidate Barack Obama and operated in a frandulent manner.
Specifically, the complaint by Ercell Hoffiman alleges that she paid $2,423.76 to attend the CFO-
sponsored “Women of Power Cruise” and that the cruise was cancelled but her money has not yet
been refunded. A press article prior to the complaint quoted the Complainant: “It’s called
Californians for Obama. ... I thought they were representatives of Obama.” See Carla Marinucci,
Fundraiser Cashes In - Obama Gets Zero, San Francisco Chronicle, July 25, 2007. The
complaint alleges that CFO’s actions constitute fraud.

Committee tressurer Kinde Durkee responded through counsel that neither she nor her
fizm, Durkoe and Asgooiaten; LLC, lad any ruzponsibility or role in the Committee’s fundraising
solicitation or any discretionary autleority with respect to expenditunes.

As set forth below, CFO's unauthorized use of a candidate’s name, Califymians for
Obama, and CFO's lack of a proper disclaimer on its website as to whether or not its activities
were authorized by a candidate, appear to constitute violations of the Federal Election Campaign
Act of 1971, as amended (“the Act”). See2 U.S.C. §§ 432(c)(4) and 441d(a). Although the
Committee website includes a statement that CFO is an “Independent committee,” the
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Califoraians for Cinnge #id/a Californians for Obama and Kinde Durkee,
in hev official capacity as tzeasurer

aforementioned violations, taken together with other available information, suggest a poésible
violation of the Act’s prohibition on fraudulent solicitation. See 2 U.S.C. § 441h(b).
Accordingly, the Commission finds there is reason to believe that Californians for Change f/k/a
Californians for Obama and Kinde Durkee, in her official capacity as treasurer, have violated the
Act in this matter.
II. FA AL LEG ALYSIS

A.  FactaskSommary

Although the complaint and response provide little information regarding CFO’s activity,
publicly available information such as CFO’s website, the Committee’s disclosure reports, and
press reports provide a partial picture. CFO filed a Statement of Organization with the
Commission on December 12, 2006, identifying itself as an unauthorized single candidate
committee and identifying that candidate as Barack Obama.! CFO also launched a website, with
a banner consisting of a picture of Sen. Obama and the words “Californians for Obama” in front
of an American flag motif. See hitpy//www.califomiansforobama.com.?

! The Commission’'s regulations define “single candidate committec™ as & political committee other than a principal
campaign commnittele whicst malsm or receives eontritististis oz milkies wapuaditures an beliusif of only one candidate,
11 CFR § 100.5(eX2).

2 'l‘hemtnlvenmofCFO swummwmcmm sttodnﬁSen. Obama as s presidential

mwebnhluumm“ofmmm mﬂmhwﬁmpﬂofclliﬁnh.l““’omoﬂm
Cruise,” a fashion show, a telethon, and the formation of 25 occupation/profession-based committees with the goal of
“formulatfihg] pdlicies.” It is unclear liow many of CPO's advertiied aclivities smi ovents notually took pleee. For
exampls, fhe Janmary 30, 2087 meeting in Bakersficld, Cal¥omia is confismed by a press article. See Jason Kotowski,
MmWﬁOhmmm.mmmmzw wedilelifie at

itml. By soatmust, #1e “Women of Power Cruise,” scheduled for

» 2124, phm.



1204421247 4

NN EAEWN

10

11

12

13

14

15

MUR 5951 3

Factual and Legal Analysis
Californians for Change f/k/a Californians for Obama and Kinde Durkee,
in her offieial capacity s treasurer

CFO’s website contains a “Contribute” page which states:

Contributions are not tax-deductible. Charges will appear as Contributions on your

credit card statement. “Californians for Obama” is a Independent [sic] onmmittee to

elect Qhama and is registered with the Federal Election Commission -
Emmett Cash, ITI
This is the only disclaimer on CFO’s website.?

Two other arems of CFO’s website that solicit contributions are pages devoted to
“Campaign Momnrabitia” and the “Women of Power Cruise.” The “Campaign Memaosabilia™
peges sell “QChama *08” and CFO humper stickers, t-shirts and so forth. The “Wemen of Power
Cruise” is described as a three-day cruise providing an opportunity to network “[wlith over 2,000
energized women.” Nineteen “[i]nvited speakers and panelists” are listed, including Eartha Kitt,
U.S. Representative Diane Watson and Maya Angelou. The cruise reservation form offers
several levels of accommodations, from “Mate’s 4” for $400 to “Captain’s Suite” for $2,300, and
instructs participants to “add Taxes and Fees of $123.76 to the total amount due (custom fees,

government fees, immigration tax, gratuities).”*

3 m-hmmﬁmlwwnummmhmmmm lndependant"atdnendof
the site’s main page. See, e.g., htip://web. W 2 ” forniansforob

¢ Neither the “Campaign Memorabilia” nor the “Women of Power Cruise™ pages specify that payments to CFO are
political contributions, although CFO disclosed as a contribution the receipt of Complainant’s $2,423.76 pasymeut for
the cruige. See 11 CF.R. § 100.53 (the entire amount paid to attend a fundraiser or other political event and the entire
amourit paid as the purchase price for a fundraising item sold by a political committee is a contribution). In addition,
no disclaimer is included on these pages of CFO's website. Instead, on the first “Women of Power Cruise” page, CFO
lists its “Federal Election Commission ID# C0043892." CFQ’s actual FEC committee ID is C00430892, which
appears elsewhere on CFO's website.
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Factual and Legal Analysis

Californians for Change #&/a Califormians for Obama and Kinde Durkee,
in her official capacity as tressurer

CFO also solicited contributions through its “Internet Telethon.” The telethon, which
featured various entertainers, began with screen text “Emmett Cash 111 and New World Motion
Pictures Studios Presents...” and then a picture of Sen. Obama with his name, followed by an
overlay of text, “Californians for Obama ... the first Internet “Telethon.™ When the first
speaker welcomes viewers to “the presidential election curpaign télethon for Barack Obanm,” a
bawn'r soatming # sindlar pinfase of San. Obhoya along with the paras: “Obeamn 08.” Cash
introducas bimmelf 28 “Stets Chainman for Califomisns fer Qbanm” and stwtes thet bn has
“accepted this position very gladly” in light of Sen. Obama’s positive qualities. Speakers
including Cash repeatedly ask viewers to go to CFO’s website to contribute up to $2,300:

= “[S]o you will be able to participate and give generously because this is such a
mommnental evuat 08 Obane 88" [sic];

=  “You can piny a mmjor wle in naking sure Rerack Gbams becomes President in 2008.
Just by your inor caatribution ona dollar, five, ten, one thousand it matters not what
you send .... Go to www.californiansforobama.com right now;”

= “[S]end what you can; the success of the campaign is in your hands;”

®  “Obana is a great candidate and he can’t nraks it unless we get your sepport;”

®  Viewers’ “help and sapport” is atkad Oy, inclxding “walking our prosincts, pussing
out literature, helping to address envelopes;”

= “[I}f you can’t make a contribution, you can go to the campaign office and volunteer”;
and

$ According to CFO's weknite, thes teluthon was to take piace on Mamh 2, 2007. Amnariing to the text at the stmet of
lwdeoofﬂebleﬂm.hhbﬂlmw‘hmdmt"onw&”mdwl 2007 The video may be viewed at

¢ Emmett Cash III is president of New World Motion Picture Studios, a California corporation whose status is
“suspended” according to the California Secretary of State website.
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Factual and Legal Analysis

Californians for Change fi/a Californians for Obama and Kinde Durkee,
in her official capacity as treasurer

® “The primary is in February next year; we are going to need millions of dollars to
make a differnnce.”

A window into CFO’s activities is also possible through its disclosure reports. In
July 2007, CFO filed a Mid Year Report disclosing receipts of $9,683.37” and disbursements of
$8,147.30. None of CFO's spending is in the form of contributions or independent expenditures
in support of Sen. Obama. By far tiws lasgest recipient of CFO paysnents wus Cash, whe roseived
a iafal of $3,155.04, mestly for “gas” and “salery.” CFO also disclosed payments tetaling
$887.23 to Durkee & Associztes, the firm of Cammittee treasurer Kinda Durkee, for
“Accounting,” and payments apparently related to findraising, such as $336.75 to Precision of
Iowa, a telemarketing firm, for “fundraising fee,” and $511.00 to the U.S. Postal Service for
postage and stamps. These latter two disbursements suggest that CFO conducted telemarketing
and direct mail; Cash confirmed the direct mail activity in press accounts. See infra. The
Committee later disclosed a $480.00 independent expenditure in support of Barack Obama on
July 13, 2007, its sole disbursement in support of the candidate.

Shortly after @ire Committee filed its 2607 Mid Year Report, press accounts reported:
®  Sen. Obann's presidential canspaign asked CFO 10 cless opmations;

= Several celebritier adventised as atternding CFO’s “Women of Power Cruiac” kad never bean
contacted in connection with attending the event;

o Cash asserted that he never claimed his efforts were official or beneficial to Sen. Obama’s

campaign, and that his web site and literature specify that CFO is an independent committes;
and

= Cash acknowledged that none of CFO’s money went directly to Sen. Obama’s official
campaign, but assertad that he contributod to Sen. Obama’s presidertial campaign by urging

7 This entire amount was in the form of contributions except for a $100.00 loan from the Committee treasurer, Kinde
Durkee.
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Factual and Legal Analysis

Californians for Change #/a C¥lifornians for Obama and Kinde Durkee,
in her officil capacity zs tressurer

contributors to write checks, by sending out mail advertisements, and helping to push for
voler registratian.

® Cash is quoted that his only aim was “to raise money to cover the expenses of what [we’re]
doing ... it does take a little bit to run up and down the state and to carry people with you.”
CFO, according to Cash, had only ane goal: “We want a part of this great man, too.”
See Carla Marinucci, Fundraiser Cashes In - Obama Gets Zero, San Francisco Clwonicle,
July 25, 2007.
Shortly after this press attention, and the request from the Obama campaign, the
Committee changed its name to Califarnians for Change and largely suspended operations.®
On August 10, 2007, Cash wrate to the Complainant regarding the cancellation of the
“Women of Power Cruise,” stating that the Complainant’s $2,423.76 paid toward the event “will
be returned within a short period of time.” Several weeks later, by letter dated September 25,
2007, the Complainant asked Cash for a refund of her money. On the Committee’s 2007 Year
End Report, it disclosed a debt of $2,423.76 to Complainant for the refund of her contribution

along with refund debs to three other contributors in the amount of $100 each.”

% On August9, 2007, CFO amended its Statement of Organization to change its name to Californians for Change
and identify itself as a committee supporting/opposing more than one Federal candidate. The Committee disclosed
total 2007 receipts of $10,583.76 and disbursements of $10,517.44. The Committee’s $480.00 independent
expenditure in support of Barack Obama, its only spending on independent expenditures or contributions,
represented only 4.6% of the Committee’s overall spending.

* The Conenittec also isclosed a deis of $8,430.97 ® Duskee & Assoxiss for “Amammting Services.” Ty
Comsrities"s seceipis condigind of u ainghe $500 smrieibotion and a $409 lnan from Cash. The Cemmitide’s
disbuieenmmts of §&,370.14 axluded $401.29 to Emmett Cach III sk gas and fooed, $345.44 to variows memiiors for
gas and foad, $525.20 for telephans, $155.37 for website desige, and five contrilotion refeven of $100.00 sach.
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Factual and Legal Analysis

Californians for Change f/k/a Californians for Obama and Kinde Durkee,
in her offichl capacity us treasurer

B.  Legal Analysis
1. date’s n
The Act prohibits the use of a candidate’s name in the name of an unauthorized
committee. 2 U.S.C. § 432(e)4). CFO, an unauthorized committee, used the name of a
candidate, Barack Obema, in its rame in conducting most of the activity at issue in this matae,'°
ard none ef the exceptions set fasth in 11 C.F.R. § 102.14(b) apply."’ Acerdingly, thees is
reason to balieve that Califarpians for Change fk/a Californians for Obama and Kinde Durkee,
in her official capacity as treasurer, violated 2 U.S.C. § 432(e)(4).
2. Lackof proper disclaimer
The Act requires political committee communications to contain disclaimers. 2 U.S.C.
§ 441d(a). The disclaimer requirements apply to all Internet websites of political committees
available to the general public. See 11 C.F.R. § 110.11(a)1). Accordingly, committee websites,
if not authorized by a candidate, shall clearly state the name and permanent street address,
telephone number or World Wide Web address of the person who paid for the communication
and swte that the communication is not autliorized by any candidate cr candidate’s committee.
2U.S.C. § 441d(a)3); 11 C.F.R. § 110.11(b)X3).

' For example, sccording to its disclosure reports, tho Committee received $9,683.76 of its overall $10,583.76
receipts (91%), and made $9,681.72 of its overall §10,517.44 disbursements (92%) under the name CFO prior to
changing its name to Californians for Change.

' These exceptions apply to 1) delegate committees, 2) draft committees if the committee’s name clearly indicates that
it is a draft committoe, and 3) special projects and other communications of unautharized committees if the title clearly
and unamiligacusly siows spposition te (e samed emdidaw, 11 C.F.R. § 16€8.14(b)(1) - (3). Although CFO's
welnite initially desesibed the Coramittee as & draft cemmmmittee, CFO fahwed (o specify in its naoa that it vees & dmft
con=mitice. See id. at 102.14(b)(2). In any eves, aucording to CFO’s own website, on February 10, 2007, Sen.
Obama declared his intention to seek the Democratic nominstion for the 2008 presidential election, so any possible
“draft commmistos™ stats an the part of CRO was mooted ealy in CFO’s axistencs.
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Factual and Legal Analysis

Californians for Change f/k/a Californians for Obama and Kinde Durkee,
in her official capacity as tregsurer

The CFO website contains no disclaimer except on the “Contribute” page, where it states
in relevant part ““Californians for Obama’ is a Independent [sic] committee to elect Obama and
is registered with the Federal Election Commission.” This disclaimer fails to state whether the
website is authorized by a candidate and fails to state who paid for the website. See 2 U.S.C.

§ 441d(a)(3). Aecerdingly, there is reason v believe that Californiuns for Change f'k/a
Califemians for Obama :nd Kinde Durkee, in her official capacity as tneasumur, vialated 2 U.S.C.
§ 441d(a).

3. Frandulent solicitation

The unauthorized use of a candidate’s name and the lack of proper disclaimers are also
relevant in the consideration of whether the Committee and Cash fraudulently misrepresented
themselves as acting on behalf of Sen. Obama for the purpose of soliciting contributions. See
2U.S.C. § 441h(b). As set forth below, the Commission finds that the available information
warrants a finding of reason to believe in this matter.

Section 441h(b) provides that no person shall (1) fraudulently misrepresent the person as
speaking, writing, or oflizewise acting for or on behalf of mwy candidate or political party or
employee or agsuit therecf for the purmase of mliciting owatributions or dcaations; or (2) willfully
and knowingly participate in ar conspire te participatz in any plan, scheme or design to violate
paragraph (1). Seealsa 11 CF.R. § 110.16."2

12 Section 441h(b) was added to the Act by the Bipartisan Campaign Reform Act of 2002 (“BCRA”) and was
intended to address the Commission®s inability under the pre-BCRA statute to pursue enforcement actions against
peusens #ixd txganizations not assuciated with a candidate who engage in fraudulent solicitation of funds. See

2 U.S.C. § 441h (2000); Explanation and Justification of 11 C.F.R. § 110.16, 67 Fed. Reg. 76,962, 76,969 (Dec. 13,
2002). In enacting section 44 11(b), Congress cited the Commission’s inability under then-section 441h to take
action against organizations frandulently soliciting fimds by posing as political committees or candidates:
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Califomisns for Change /a €alifornians for Obama and Kinde Durkee,
in Ixr official capacity ¢u teeasurer

To violate section 441h, the Act requires that the violator had the intent to deceive, but
does not require that the violator sustain all elements of common law fraud. “Unlike common
law fraudulent misrepresentation, section 441h gives rise to no tort action...” and therefore, proof
of justifiable reliance and damages is not necessary. See Explanation and Justification of
11 C.F.R. § 110.16, 67 Fed. Reg. 76,962, 76,969 (Dec. 13, 2002); Neder v. United States, 527
U.S. 1, 24-25 (1999) (citing United States v. Steveart, 872 F.2d 957, 960 (10™ Cir. 1989)).
Further, courts have held that even absent an axpress misrepresentation, a scheme devised wits
the intent to defraud is still fraud if it was reasonably calculated to deceive pexsans of ordinary
prudence and comprehension. See United States v. Thomas, 377 F.3d 232, 241-43 (2d Cir.
2004), citing Sitverman v. United States, 213 F.2d 405 (5™ Cir. 1954).

Although one portion of the webgite characterizes CFO as an “Independent” committee,

and its FEC disclosure reporting indicates that it is an unauthorized committee, the totality of

[TThe Federal Election Commission reports receiving 8 mumber of complsints that people have
fraudulently raised donations by posing as political committees or candidates and that the current law
does not allow the Commission to pursue such cases....

Clearly, one can see the potential for harm to citizens who are targeted in such fraudulent schemes.
Unforturmteiy, the Felimal Eiection Camptign Att doos not want specifie sutheuity to the Fegemi
Electinn Comemindion ta fimesiigute this tyme of satimity, noc dees it spaaifically peohibi pemmns
fros fisdulently soliciting contiibutions. The FEC has skad Congress to remedy this, and the
amendment I offer today is in response to this request. This amendment makes it illegal to
fraudulently misrepresent any candidase or political party or party employee in seliciting
contributions or donations.

147 Cong. Rec. 5035 (2001) (Sratement of Sen. Nelson). The Himited legislative History of section 441h(b) indicates
that Congress intended the prohibition on fraudulent solicitation to apply to szy entity that fraudulently raiscs
donations by pusihg as u political committee or candidate, or puiticipuies in a sy imended % Zaudulently raise
donations by jwsing ou a pelitical commitem ox cumidiniate. Sgist Seq aivo Foduswl Fiettion Commimicn dasual
Reports for 2001 xt 39 axal fier 1989 at 47-48 (recommending that Congress amend section 44 1h to prohibit
fraudulent solicitation because contributions that people believed were going for the benefit of the candidats were
diverted for other purposss, Innring both the candidates and the contributars).
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in het official capacity as ecasaror

circumstances suggests that CFO and Cash represented the Committee in 8 manner that would
lead a reasonable person to think that they were soliciting contributions on behalf of Sen. Obama.
CFO’s use of the name “Obama” in its name is not by itself dispositive, but taken together with
other factors discussed below, the use of “Obama” in the Committee’s name likely led reasonable
peeple to believe that CFO was acting en Yehalf of Sei. Obama:"

" The uss of the camdidate’s pictirs nmd the pistase “Obmma "08" without a proper
disclaimer that CFO was not authorized by any candidate;

= Complainant’s reported remark, “It’s called Californians for Ghama. ... [ thought they
were representatives of Obama™;

* The solicitation of contributions using phrases such as “the success of the campaign is in
your hands” erad “he can’t make it unicss we get your support,” implying that the
contributor is giving to Sen. Obama’s campaign;

= CFO's t«dothon is istroducad as *“the prexidantinl elaotion campaign talethon for Baradit
Obama”;

= Cash’s statament that he “acecpted th[e] position™” of State Chairman of CFO, implying
that he was asked to do so, presumably by Sen. Obama or his agents;

= The scale and scope of CFO’s advertised activities, such as needing “millions of dollars
to makea difference” regarding the primary election, forming 25 statewide groups to
formulate policies, asking for help in “walking our precincts, passing cut literature,” and
the mention of a “campaign office,” suggests an official statewide candidate campaign;

8 The sale of “Citmrpaign Memarehilia” including “Obama *08” items; and
s  The solicitation of coEtributions up to a maximum of $2,300, which iz the 2008 alectian

cycle limit on contributions to authorized candidate committees, see 2 U.S.C.
§ 441a(a)(1)(A), making no mention of the aggregation of contributions to CFO and

15 Compare MUR 5951 with MUR 5889 (Republicans for Trauner), a recent case in which an unsuthorized
committee imperrisissibly usedl filc wame of a cxndidats in its name antl Riiled Wretste 10 advetittement disclaimers
whether they were uuthorized by any candisicte, whaa S Camisaian didd not firal ssanos to bilieve mst
respondents violated section 4411(b). In that matter, Trauner was the Democratic candidate in the election; thus,
potential contributors were unlikely to think they were contributing to Trauner’s suthorized committee.
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Factual and Legal Analysis

Californizas for Chiange ¥k/a Californians for Obama and Kinde Durkee,
in her officiul capacity aw treasurer

contributions to Sen. Obama’s authorized presidential committee pursuant to 11 CF.R.
§ 110.1(h).

Whether or not these statements and actions rise to the level of express misrepresentation,
the Commission believes they were reasonably calculated to deceive persons of ordinary
prudence and comprehension and so they appesr to satisly the fraudulent solicitation standard in
section 441h(b)."* See Unired States v. Thomus, 337 F.3d at 241-43.

In snn, as the available information suggeséa that CFO and Casiv may have fraudulently
misrepresented themselves as acting on behalf of Sen. Obama for the purpose of soliciting
contributions, there is reason to believe that Californians for Change f/k/a Californians for
Obama and Kinde Durkee, in her official capacity as treasurer, violated 2 U.S.C. § 441h(b) by
willfully and knowingly participating in, or conspiring to participate in, a plan, scheme or design

to engage in fraudulent solicitation."*

¥ The available information regarding fraudulent solicitation in MUR 5951 differs from some of the other section
441h(b) cases where the entities were completely fictitious and the persons responsible hid their identities. See, e.g.,
MUR 5384 (Never Stop Dreaming) (individuals misrepresented the entity as acting on behalf of Gephardt for
President in connection with the planning of a fundraiser for the purpose of soliciting funds), MUR 5385
(Groundswell PAC) (“PAC™ that was not a registered committee and not authorized by Gephardt Committee mailed
a fundraising lstter asking for eontributions that would be used for grassroots efforts to help Gephandt win the
Democratic nomination and the Presidency), and MUR 5443 (yww.johnfkerry-2004.com) (website fraudulently
solicited contributions by passing itself off as a website authorized by Jobn Kesry for President, Inc.).

' The Commilsion has ensphasized its Anumtion % enfores e Act’s prohibition en frauduimnt misrepresentation. In
MU 5080 (Tachsean), a fomr-Corsmissiaer Eiaternan of Risyans (“SOR™) nussi gt “§ 44 5 vicheiens are
amopg tlic must cysagious transgressiams of omr Act.” MR 1089 SOR at 2. This SOR was “intend{ed] sh plt tke
regulated commmmisy on nasios that allegatisns sonceming § 44 1h violutions wiki be taken very sesiamsly and they
will e & top Commission snforcement priority.” /d. at 3.




